Approximately 400 individuals die each year and an additional 4000 individuals are hospitalized annually in the United States due to unintentional carbon monoxide exposure. For the past several decades, insurance policies have generally included a pollution exclusion. This Article is intended to contribute to the literature by examining pollution exclusion cases that involved carbon monoxide exposure.
I. INTRODUCTION
Carbon monoxide, or "CO," is a colorless and odorless gas. 1 Carbon monoxide can be found anytime fuel is burned in items such as "cars or trucks, small engines, stoves, lanterns, grills, fireplaces, gas ranges, or furnaces." 2 Even at low levels of concentration, carbon monoxide can cause fatigue in a healthy individual. 3 At moderate to higher levels of concentration, it can cause more severe symptoms including dizziness, nausea, headaches and can even be fatal. 4 In the United States, it has been reported that approximately 400 individuals die each year and an additional 4000 individuals are hospitalized annually due to unintentional carbon monoxide poisoning. 5 Unfortunately, there are many news articles with reports of carbon monoxide poisoning. 6 Public safety officials generally encourage individuals to check the functionality of carbon monoxide detectors in their homes when daylight savings time begins as well as ends. 7 Some of the cases in which personal injuries with carbon monoxide poisoning are incurred involve occupants of a home or apartment suffering injuries from carbon monoxide caused by a faulty heater, furnace, oven, or boiler. Others involve injuries suffered in a restaurant or even while on a boat. In a number of those cases, the occupant of the home files a personal injury claim with their homeowner's insurer or the tenant files a claim against the landlord or the patron of the restaurant files a claim against the restaurant. In many cases, the insurance company will deny its insured coverage under a commercial general liability policy for the personal injury claim due to a "total pollution exclusion" in the insurance policy. 8 If there is no insurance coverage, then the insured incurs the cost of the judgment. In some cases where the victims of the carbon monoxide poisoning obtain a judgment, it may be difficult for the victims to collect the judgment due to a lack of assets of the judgment debtor or even bankruptcy. Essentially, without the insurance coverage for carbon monoxide poisoning, some victims of carbon monoxide poisoning may be left uncompensated for their injuries.
The typical pollution exclusion in an insurance policy excludes coverage for personal injuries that "would not have occurred in whole or in part but for the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of pollutants at any time." 9 "Pollutants" generally are defined in insurance policies as "any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste." 10 Over the past several decades, hundreds of courts have ruled upon the applicability of the pollution exclusion in a variety of factual scenarios. 11 There are many varied rulings on what constitutes a "pollutant," including conflicting rulings on things such as asbestos, 12 Chinese drywall, 13 gasoline, 14 lead, 15 manure, 16 and silica. 17 There is also a divide among courts on 12 . Compare e.g., Longhorn Gasket and Supply Co. v. U.S. Fire Ins. Co., 698 Fed. App'x 774, 781 (5th Cir. 2017) ("The pollution exclusion in U.S. Fire's excess policies is broad, and applies generally to 'irritants, contaminants, and pollutants.' Though the case law is mixed, we conclude, under the plain language of the policy exclusion, that asbestos constitutes a pollutant and an irritant."), with Cont'l Cas. Co. v. Rapid-Am. Corp., 609 N.E.2d 506, 512 (N.Y. 1993) stating:
Asbestos could certainly be an irritant, contaminant or pollutant of the type encompassed by the clause . . . We conclude, however, that the clause is ambiguous with regard to whether the asbestos fibers at issue -fibers inhaled by persons working closely with or suffering long-term exposure to asbestos products -were discharged into the 'atmosphere' as contemplated by the exclusion. We conclude that an insured could reasonably have understood the provision at issue to exclude coverage for injury caused by certain forms of industrial pollution, but not coverage for injury allegedly caused by the presence of leaded materials in a private residence . . . There simply is no language in the exclusion provision from which to infer that the provision was drafted with a view toward limiting liability for lead paint-related injury. The definition of 'pollutant' in the policy does not indicate that leaded materials fall within its scope. Rather, the terms used in the pollution exclusion, such as 'discharge,' 'dispersal,' 'release,' and 'escape,' are terms of art in environmental law which generally are used with reference to damage or injury caused by improper disposal or containment of hazardous waste. A reasonable insured may not consider manure safely applied to a field to be a pollutant; however, a reasonable insured would consider manure in a well to be a pollutant. Manure is a contaminant as it makes water impure or unclean when it comes into contact with or mixes with water. The injured parties and the DNR allege that the wells were contaminated and polluted by manure, bacteria, and nitrates, requiring the drilling of new wells, as the wells were unusable and the water undrinkable . . . Further, as fecal the enforceability of the pollution exclusion in cases involving carbon monoxide exposure.
Many commentators have examined legal issues relating generally to pollution exclusions in insurance policies. 18 This Article is intended to contribute to the literature by examining pollution exclusion cases that involve matter, manure fits within the ordinary definition of 'waste,' and waste is a type of pollutant under the Wilson Mutual policy's General Farm liability Coverage . . . Therefore, a reasonable insured would consider manure to be a largely undesirable and not universally present substance in a well, and would also consider cow manure to be a pollutant; thus, manure is unambiguously a pollutant under these circumstances. carbon monoxide exposure. In reviewing the cases involving the pollution exclusion and carbon monoxide, it has appeared that a majority of courts uphold the validity of the pollution exclusion in insurance policies to bar coverage for personal injuries resulting from carbon monoxide. Part I of the Article discusses the majority rule and the various arguments courts have utilized to uphold the exclusion. A minority rule has also emerged that the pollution exclusion does not apply to cases involving carbon monoxide. Part II of this Article examines the arguments courts have utilized in ruling that carbon monoxide is not a "pollutant." Finally, in the wake of conflicting guidance from the courts on the applicability of the pollution exclusion in cases of carbon monoxide exposure, Part III of the Article proposes that as a matter of public policy states should amend their respective insurance codes to require that insurance policies specifically provide coverage for personal injuries involving carbon monoxide exposure.
II. THE MAJORITY RULE -THE POLLUTION EXCLUSION APPLIES TO CARBON MONOXIDE
In examining court decisions involving the pollution exclusion in liability insurance policies and carbon monoxide specifically, a majority of court decisions have upheld the validity of the pollution exclusion in carbon monoxide cases. Generally, most courts which uphold the exclusion in cases involving carbon monoxide poisoning conclude that carbon monoxide unambiguously falls within the definition of "irritant," "contaminant," "fumes," or "chemicals." In addition, courts have also tended to focus on the observation that many state and federal environmental laws define carbon monoxide as a "pollutant."
A. THE BERNHARDT CASE -THE GENERAL APPROACH OF 19 In the Bernhardt case, several tenants of a home suffered injuries in the home due to carbon monoxide which emanated from an allegedly defective and improperly maintained central heating system in the home. 20 The landlord filed a [VOL. 93:2 declaratory judgment action against its insurer seeking a determination that it was entitled to defense and indemnification from the insurer. 21 The insurer contended the pollution exclusion clause precluded coverage for the underlying lawsuit. 22 The Bernhardt Court concluded that carbon monoxide fell within the definitions of "irritant," "contaminant," "fumes" and "chemicals." 23 Thus, carbon monoxide fell "within the clear language of the definition of 'pollutant.'" 24 Furthermore, the Bernhardt Court also noted the language of the contract was "quite specific" and that it was "unable to say a person of ordinary intelligence reading the language of this absolute pollution exclusion would conclude that it did not apply to the facts of this case." 25 Despite acknowledging that the insurance industry supported the inclusion of a pollution exclusion "so broad in its application that it sweeps away coverage well beyond that which might be required to meet the industry's legitimate aims," the Bernhardt Court emphasized it did so "in contract language that is clear and unambiguous." 26
B. OTHER COURTS WHICH HAVE UPHELD THE POLLUTION EXCLUSION
Courts which have upheld the exclusion also have examined the plain and ordinary meaning of the contractual terms. The plain meaning rule has been described by one court that "[i]n interpreting contracts, 'the ordinary and usual meaning of the words used is given effect.'" 27 In Colony Insurance Co. v. Victory Construction LLC, the United States District Court for the District of Oregon examined the dictionary definitions of "irritant," "contaminant," and "carbon monoxide." 28 After reviewing the definitions of each, the Victory Construction Court held that under the plain meaning rule, "carbon monoxide is either an 'irritant' or 'contaminant' and, thus, is a 'pollutant' under the Policy. 30 The Wolters Court noted that not only does the Clean Air Act regulate carbon monoxide as a pollutant, but that the Minnesota Pollution Control Agency classifies carbon monoxide as a "criteria pollutant." 31 The Court in Wolters also remarked: "[w]hile there may be substances that are difficult to establish as 'pollutants' for purposes of the absolute pollution exclusion, carbon monoxide is not one of them." 32 The Superior Court of Pennsylvania in Matcon Diamond, Inc. v. Penn National Insurance Co. referred to the definition of "pollutant or contaminant" in CERCLA in its analysis. 33 The CERCLA statute has the following definition of a "pollutant or contaminant":
The term 'pollutant or contaminant' shall include, but not be limited to, any element, substance, compound, or mixture, including disease-causing agents, which after release into the environment and upon exposure, ingestion, inhalation, or assimilation into any organism, either directly from the environment or indirectly by ingestion through food chains, will or may reasonably be anticipated to cause death, disease, behavioral abnormalities, cancer, genetic mutation, physiological malfunctions (including malfunctions in reproduction) or physical deformations, in such organisms or their offspring . . . . 34 In upholding the application of the pollution exclusion to a case involving carbon monoxide injuries, the Court in Matcon Diamond observed that "[c]arbon monoxide is a substance or compound which, upon inhalation, may reasonably be anticipated to cause death or physiological malfunctions." 35 Some courts also have declined to review extrinsic evidence on the basis that the pollution exclusion is not ambiguous. exclusion encompassed a situation where an individual died due to carbon monoxide poisoning in a hog confinement facility. 36 The Iowa Supreme Court held the pollution exclusion unambiguous and remarked "the plain language in the exclusions encompasses the injury at issue here because carbon monoxide is a gaseous irritant or contaminant, which was released from the propane power washer." 37 Therefore, since no ambiguity existed, the Iowa Supreme Court found that it would be inappropriate to refer to extrinsic evidence in order to create an ambiguity. 38 Numerous other courts have upheld the pollution exclusion in cases involving carbon monoxide injuries, including the Supreme Court of Georgia, 39 Court of Appeals of Ohio, 40 
III. THE MINORITY RULE -THE POLLUTION EXCLUSION DOES NOT APPLY TO CARBON MONOXIDE
While it appears that a majority of courts uphold the validity of the pollution exclusion in carbon monoxide cases, a strong minority of cases have found the exclusion unenforceable in cases involving carbon monoxide exposure. An often-cited case for the strong minority of cases is the 1997 Supreme Court of Illinois case of American States Insurance Co. v. Koloms. 51 The underlying facts of the Koloms case involved injuries suffered by several employees of a company housed in a two-story commercial building. 52 A furnace in the two-story commercial building emitted carbon monoxide fumes. 53 The employees filed suit against the beneficial owners of the property, alleging the owners failed to keep the furnace in proper working condition and that the owners also failed to inspect repair work which had been completed on the furnace. 54 The insurer filed a declaratory judgment action seeking to obtain a determination it had no duty to defend or indemnify the beneficial property owners on the claims on the basis that the pollution exclusion excluded coverage for the injuries caused by carbon monoxide. 55 On appeal, the insurer generally argued the language in the exclusion was unambiguous and should thus be given its plain and ordinary meaning to exclude coverage. 56 The insureds argued that irrespective of the language of the exclusion it did not apply to fairly common hazards such as defective heating and ventilation systems and that the purpose of the exclusion limited it to cases involving large scale environmental pollution. 57 In holding the pollution exclusion did not apply to bar coverage for the accidental release of carbon monoxide from a defective furnace, 58 the Koloms Court expressed a sense of concern that a reading of the clause which included the facts involving the accidental release of carbon monoxide from a furnace would bar insurance coverage in cases that have little or nothing to do with what is ordinarily understood as "pollution. troubled by what we perceive to be an overbreadth in the language of the exclusion as well as the manifestation of an ambiguity which results when the also examined the history of the pollution exclusion and noted that the implementation of the Clean Air Act in 1970 placed "greater economic burdens on insurance underwriters." 60 The Koloms Court recognized the essential purpose of the pollution exclusion is to exclude environmental clean-up costs from insurance coverage and to avoid costs arising from an "explosion" of environmental litigation. 61 The Koloms Court cited with approval 62 the observation of the Supreme Court of North Carolina in Waste Management of Carolinas, Inc. v. Peerless Insurance Co. that a primary purpose of the pollution exclusion is to avoid "the yawning extent of potential liability from the gradual or repeated discharge of hazardous substances into the environment." 63 The Koloms Court thus limited the application of the pollution exclusion to cases involving "traditional environmental pollution." 64 Courts that have found the pollution exclusion inapplicable to cases involving carbon monoxide have generally enunciated the following rationales: First, the drafting history and actual text of the pollution exclusion supports its application only to cases involving environmental and industrial pollution; Second, a reasonable policyholder would not expect injuries due to carbon monoxide to be excluded by the pollution exclusion; Third, the lack of a limiting principle on the pollution exclusion would lead to absurd results; Fourth, examining the insurance contract as a whole does not support the application of the pollution exclusion; and; Fifth, ambiguities with the pollution exclusion support a reading of it in favor of coverage.
Each of these rationales, which are distinct and comprise arguments of a strong minority rule, will be discussed further below.
A. THE DRAFTING HISTORY AND ACTUAL TEXT OF THE POLLUTION EXCLUSION SUPPORT ITS APPLICATION ONLY TO CASES INVOLVING ENVIRONMENTAL AND INDUSTRIAL POLLUTION
One of the most salient reasons courts cite to preclude the application of the pollution exclusion to cases involving carbon monoxide exposure is that exclusion is applied to cases which have nothing to do with "pollution" in the conventional, or ordinary, sense of the word.").
60. Id. at 80. ("The passage of these amendments, which included provisions for cleaning up the environment, imposed greater economic burdens on insurance underwriters, particularly those drafting standard-form CGL policies.").
61 Foreseeing an impending increase in claims for environmentallyrelated losses, and cognizant of the broadened coverage for pollution damage provided by the occurrence-based, CGL policy, the insurance industry drafting organizations began in 1970 the process of drafting and securing regulatory approval for the standard pollution-exclusion clause . . . Commentators attribute the insurance industry's increased concern about pollution claims to environmental catastrophes that occurred during the 1960s . . . Other commentators observe that the insurance industry, concerned about public reaction to environmental pollution, desired to clarify and publicize its position that CGL policies did not indemnify knowing polluters. 67 Another reason articulated for the presence of the pollution exclusion was to prevent insurers from bearing the potentially vast financial costs of environmental litigation. 68 As the Supreme Court of Nevada stated in Century Surety Co. v. Casino West, Inc., "the theory underlying such exclusions appears to be that, if an insured knows that his or her policy covers any type of pollution, he or she may take fewer precautions to ensure that such environmental contaminations do not occur." 69 In addition to the drafting history of the pollution exclusion, courts have also specifically analyzed the terms utilized in the exclusion itself. For instance, the Court of Appeals of Kentucky in the RSJ case specifically noted that terms such as "discharge," "dispersal," "seepage," "migration," "release," and "escape" are "environmental law terms of art." 70 "release" is defined in the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA") 71 as "any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment (including the abandonment or discarding or barrels, containers, and other closed receptacles containing any hazardous substance or pollutant or contaminant."). 72 In addition, the definition of "pollutant" references words such as "smoke," "vapor," "soot," "fumes," "acids," alkalis," "chemicals," and "waste," terms the 78 United States Court of Appeals for the Second Circuit, 79 and United States District Court for the District of Arizona 80 have cited the observation that the pollution exclusion has been traditionally associated with environmental pollution in holding that the pollution exclusion does not apply to bar coverage for injuries involving carbon monoxide.
B. A REASONABLE POLICYHOLDER WOULD NOT EXPECT INJURIES DUE TO CARBON MONOXIDE TO BE EXCLUDED BY THE POLLUTION EXCLUSION
Some courts also cite to the reasonable expectations of the insured in favor of coverage in carbon monoxide cases. The reasonable expectations doctrine in insurance law has been adopted in some form by a number of states. 81 As an example of one court that has adopted the reasonable expectations doctrine, in Public Service Co. of Colorado v. Wallis and Co.'s, the Supreme Court of Colorado stated that "if the various provisions conflict with each other, then we must construe the contract in a manner that protects the reasonable expectations of the insured at the time the insured purchased the policies." 82 In citing the reasonable expectations doctrine in cases involving the pollution exclusion and carbon monoxide exposure, courts have focused on the idea that a reasonable insurance policyholder would not characterize carbon monoxide emissions that result from a malfunctioning device to be "pollution." In Regional Bank of Colorado, N.A. v. St. Paul Fire and Marine Insurance Co., the United States Court of Appeals focused its analysis on the terms "irritant" and "contaminant" that are contained in the pollution exclusion. 83 In holding that the reasonable expectations doctrine precluded the application of the pollution exclusion to carbon monoxide injuries, the Court in the Regional Bank of Colorado case remarked "a reasonable policyholder would not understand the policy to exclude coverage for anything that irritates." 84 On the contrary, the Court stated a more reasonable reading of the provision is that "a policyholder would understand the exclusion as being limited to irritants and contaminants commonly thought of as pollution and not as applying to every possible irritant or contaminant imaginable." 85 Courts have also cited the fact that an insurance contract is a contract of adhesion 86 in support of applying the doctrine of reasonable expectations in cases involving the pollution exclusion and carbon monoxide exposure. In American National Property & Casualty Co. v. Wyatt, the Missouri Court of Appeals specifically stated that, coupled with ambiguous policy language, "the fact that the policy was a contract of adhesion makes applicable the doctrine of reasonable expectations." 87 The reasonable expectations doctrine has also been cited by the Supreme Court of Nevada, 88 89. See W. All. Ins. Co. v. Gill, 686 N.E.2d 997, 1000 (Mass. 1997) ("An objectively reasonable insured, reading the language of the typical pollution exclusion, would not expect a disclaimer of coverage for these types of mishaps even though they involve 'discharges,' 'dispersals,' 'releases,' and 'escapes' of 'contaminants' and 'irritants.'").
90. See Stoney Run Co. v. Prudential -LMI Commercial Ins. Co., 47 F.3d 34, 39 (2d Cir. 1995) ("A reasonable policyholder might not characterize the escape of carbon monoxide from a faulty residential heating and ventilation system as environmental pollution.").
C. THE LACK OF A LIMITING PRINCIPLE ON THE POLLUTION EXCLUSION WOULD LEAD TO ABSURD RESULTS
Courts have also reasoned that the lack of a limiting principle on the pollution exclusion would lead to absurd results. As the pollution exclusion has specifically listed "irritants" or "contaminants" as pollution, the Supreme Court of Nevada in the Casino West case noted that an overly expansive reading of the pollution exclusion could include household items such as soap, shampoo, and bleach. 91 The Court in Casino West observed that if soap and bleach were defined as "pollutants," then the pollution exclusion would apply to bar coverage for personal injuries such as "a person slipping on a puddle of bleach or developing a skin rash from using a bar of soap." 92 Such results, the Court noted, would be "absurd." 93 The Court of Appeals in the RSJ case specifically adopted the reasoning of the Maryland Court of Appeals in Sullins v. Allstate Insurance Co. 94 in holding the pollution exclusion inapplicable to a case involving carbon monoxide poisoning. 95 The Sullins Court cited the United States Court of Appeals for the Seventh Circuit in Pipefitters Welfare Educational Fund v. Westchester Fire Insurance Co., which stated the following:
The terms 'irritant' and 'contaminant,' when viewed in isolation, are virtually boundless, for "there is virtually no substance or chemical in existence that would not irritate or damage some person or property . . . Without some limiting principle, the pollution exclusion clause would extend far beyond its intended scope, and lead to some absurd results. To take but two simple examples, reading the clause broadly would bar coverage for bodily injuries suffered by one who slips and falls on the spilled contents of a bottle of Drano, and for bodily injured caused by an allergic reaction to chlorine in a public pool. Although Drano and chlorine are both irritants or contaminants that cause, under certain conditions, bodily injury or property damage, one would not ordinarily characterize these events as pollution. The presence of a limiting principle on the text of the pollution exclusion strongly supports a finding that the pollution exclusion does not apply to cases involving injuries due to carbon monoxide poisoning.
D. EXAMINING THE INSURANCE CONTRACT AS A WHOLE DOES NOT SUPPORT THE APPLICATION OF THE POLLUTION EXCLUSION
Courts also have cited the purpose of the insurance contract as a whole and the insurer -insured relationship in declining to enforce the pollution exclusion in cases not involving environmental or industrial pollution. The underlying facts of the Gill case in the Supreme Court of Massachusetts involved a patron who incurred injuries from carbon monoxide due to fumes which emanated from an oven in the insured's restaurant. 97 In holding that the pollution exclusion did not apply, the Gill Court observed that at the time it purchased its commercial general liability insurance policy the insured would have contemplated injuries to patrons as a result of employee negligence or equipment malfunctioning would be covered by insurance. 98 In a case involving an insured that was an architectural and engineering firm, the The insureds obviously did not contemplate that their ordinary cooking operations would poison patrons while they were enjoying traditional Indian foods and dinners. Surely, when they purchased their policy from Western Alliance, they expected that accidents causing injuries to patrons at the restaurant due to the negligence of employees or the malfunctioning of ovens and other equipment-claims arising during the course of normal business activities would be covered. The defendant . . . was in the business of engineering and architecture . . . he did not generate or produce hazardous substances routinely in the course of his profession, nor did he dispose of toxic waste as a part of his business. He purchased a sweeping professional liability policy to protect himself from claims of damage resulting from the pursuit of his profession. Under the broad coverage he purchased, he reasonably expected coverage under the policy. D.P.I.C., as his insurer, certainly knew the nature of his business and, if they desired to do so, could have drafted unambiguous endorsements to eliminate coverage for the negligent design of heating, ventilation, and air conditioning systems.
cannot hide "behind the language of its pollution exclusion, to eliminate its responsibility to its insured for the type of loss suffered by appellee." 100
E. AMBIGUITIES WITH THE POLLUTION EXCLUSION SUPPORT A READING OF IT IN FAVOR OF COVERAGE
Finally, several courts have also cited the rule of insurance law that any ambiguities in an insurance contract should be resolved in favor of the insured. 101 Multiple interpretations of the pollution exclusion exist. As the Supreme Court of Nevada stated in the Casino West case, "the absolute pollution exclusion permits multiple reasonable interpretations of coverage." 102 In addition, the Court of Appeals of Kentucky in the RSJ case emphasized that the pollution exclusion generated conflicting judicial interpretations throughout the country. 103 The RSJ Court noted the fact other judges have declined to enforce the pollution exclusion "certainly lends some credence to the proposition that the language is ambiguous and must be resolved against the drafter." 104 The Supreme Court of Ohio also commented on the split in judicial opinions and stated other opinions "provide persuasive support for the underlying notion that this particular policy language is ambiguous and therefore should be interpreted in favor of the insured." 105 
IV. PROPOSAL -STATE LEGISLATIVE ACTION
With the courts reaching varying decisions throughout the country on the question of whether a pollution exclusion in an insurance policy is enforceable to bar coverage for cases of carbon monoxide poisoning, future courts which may encounter this issue are left with a lack of consistency across jurisdictions. It is clear that over two decades worth of litigation on this issue has not led to a decisive trend either way. As a matter of public policy, to protect victims of carbon monoxide exposure, states should specifically amend their state insurance codes to specifically provide for coverage in insurance policies in cases of carbon monoxide exposure.
boats. 110 The law, known as "Sophia's Law," was enacted largely in response to the 2015 death of a seven-year-old girl on a boat due to carbon monoxide poisoning from a hole in a boat's exhaust pipe. 111 The law requires any boat with designated sleeping accommodations, a galley area with a sink, or a head compartment to be equipped with a carbon monoxide detector. 112 As the voice of the U.S. standards and conformity assessment system, the American National Standards Institute (ANSI) empowers its members and constituents to strengthen the U.S. marketplace position in the global economy while helping to assure the safety and health of consumer and the protection of the environment. The Institute oversees the creation, promulgation and use of thousands of norms and guidelines that directly impact businesses in nearly every sector: from acoustical devices to construction equipment, from dairy and livestock production to energy distribution, and many more. ANSI is also actively engaged in accreditation -assessing the competence of organizations determining conformance to standards. pollution exclusion clause in liability insurance policies in cases involving carbon monoxide poisoning, the lack of insurance coverage for an insured may very well lead to a situation where the judgment creditor is possibly left to try to collect a judgment against an insolvent defendant. In such a case, the victim of carbon monoxide exposure may be left uncompensated for their injuries.
The judicial uncertainty of the application of the pollution exclusion in liability insurance policies to cases involving carbon monoxide exposure can be resolved by state legislative action. Since the implementation of the McCarran-Ferguson Act of 1945, the regulation of insurance has traditionally occurred at the state level. 129 It is not atypical for states to mandate that insurance coverage be provided in a number of situations. For example, many states require that automobile liability insurance policies provide an equal amount of uninsured/underinsured motorists coverage to the insured and in such cases an insured must usually expressly reject the uninsured/underinsured motorists coverage. 130 In the state of Florida, homeowner's insurance policies must provide coverage for damage from "catastrophic ground cover collapse" 131 and homeowner's policies must offer sinkhole coverage as an additional option. 132 With the requirements for insurance coverage in other areas of insurance, it would not be unusual for a state to enact a law making a pollution exclusion or any other exclusion inapplicable in cases of personal injuries arising from carbon monoxide exposure. . The statute defines a "catastrophic ground cover collapse" in section (2)(a) as geological activity that results in all the following: The abrupt collapse of the ground cover; A depression in the ground cover clearly visible to the naked eye; Structural damage to the covered building, including the foundation, and The insured structure being condemned and ordered to be vacated by the governmental agency authorized by law to issue such an order for that structure. 132. See FLA. STAT. § 676.706(1)(b) (2017). The statute states the following: The insurer shall make available, for an appropriate additional premium, coverage for sinkhole losses on any structure, including the contents of personal property contained therein, to the extent provided in the form to which the coverage attaches. The insurer may require an inspection of the property before issuance of sinkhole loss coverage. A policy for residential property insurance may include a deductible amount applicable to sinkhole losses equal to 1 percent, 2 percent, 5 percent, or 10 percent of the policy dwelling limits, with appropriate premium discounts offered with each deductible amount.
States can amend their respective state insurance code in the following manner to fully resolve issues of insurance coverage for carbon monoxide exposure and to mandate such coverage be available for personal injuries:
It is a public policy of the state of _____ to prevent the risk of carbon monoxide and to protect victims of carbon monoxide poisoning. In every policy of liability insurance sold in this state, a pollution exclusion or any other type of exclusion in the policy of liability insurance shall be inapplicable to bar insurance coverage for any personal injuries arising as a result of carbon monoxide exposure. 133 The adoption of a statutory provision would provide clarity to the issue of application of the pollution exclusion in cases involving carbon monoxide exposure and would serve to protect victims of carbon monoxide exposure.
V. CONCLUSION
There is an encouraging overall movement that states are taking more action to address the risk of carbon monoxide exposure. The enactment of laws such as the law in Minnesota discussed earlier which require carbon monoxide detectors on certain boats are intended to help protect individuals from the dangerous risk of carbon monoxide poisoning. 134 In the wake of a morass of judicial decisions on the enforceability of the pollution exclusion in insurance policies to cases involving carbon monoxide poisoning, the legislative branches of state legislatures throughout the country can provide clear guidance on this issue. Specifically, state legislatures can amend state insurance codes to mandate insurance policies provide coverage for personal injuries involving carbon monoxide exposure and protect victims of carbon monoxide who in some situations may be left uncompensated for their losses.
133. The author of this Article offers this language as an example of how states can amend their state insurance codes.
134. See Kelly Smith, Minnesota law requiring carbon monoxide detectors on boats wins national recognition, MINNEAPOLIS STAR TRIBUNE (Nov. 2, 2017), http://www.startribune.com/minnesota-s-new-law-requiring-carbon-monoxide-detectors-on-boats-the-first-in-the-nation-wins-national-recognition/454759933/.
